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Department of Environment and Natural Resources

Division of Environmental Services Aé%ggﬁﬂ&"
523 East Capitol, Joe Foss Building

Pierre, SD 57501

Re: ' Otter Tail Draft Prevention of Significant Deterioration Air Permit
To Whom It May Concern:

Rocky Mountain Clean Air Action and Jeremy Nichols submit the following comments
in response to the South Dakota Department of Environment and Natural Resources’
(“DENR’s”) proposal to issue a prevention of significant deterioration (“PSD”) permit (hereafter
“draft PSD permit”) under the Clean Air Act (“CAA”) to Otter Tail Power Company to build a
600 megawatt coal-fired power plant, called Big Stone II. The draft PSD permit, which sets
forth best available control technology (“BACT”) requirements, is being proposed for issuance
by DENR under authority delegated by the U.S. Environmental Protection Agency (“EPA”).

The Big Stone II coal-fired power plant cement plant consists of several sources of air
pollution, including a coal-fired boiler, electric generator, and coal transfer and crushing
activities. Coal burning, crushing, grinding, storage, and transport operations also lead to air
pollution, especially fugitive particulate matter pollution. According to the Statement of Basis
(“SOB”) for the draft PSD permit, the coal-fired power plant will have the potential to emit into
the air of eastern South Dakota and western Minnesota over 263 million pounds of particulate
matter, including 46,396,000 pounds of particulate matter less than 10 microns in size (“PM;y”),
or 1/7 the width of a human hair, and 217,468,000 pounds of total suspended particulates
(“TSP”). Particulate matter less than 10 microns in size is small enou%h to get into human lungs
and is closely linked to respiratory ailments and incidences of asthma.’ Particulate matter in
general is linked to a series of health problems, including premature death, respiratory irritations,
aggravatezd asthma, coughing and difficulty breathing, chronic bronchitis, and decreased lung
function.

According to the SOB, the coal-fired power plant also has the potential to emit several
million pounds of other criteria air pollutants that are identified as threats to human health and

! Ses, www.epa.gov/airtrends/pm.html.
2 See, www.epa.gov/tin/oarpg/naaqsfin/pmhealth. html.




According to the SOB, the coal-fired power plant also has the potential to emit several
million pounds of other criteria air pollutants that are identified as threats to human health and
welfare, including 113,450,000 pounds of sulfur dioxide (“SO,”) per year, 24,476,000 pounds of
nitrogen oxides (“NOX”) per year, 1,762,000 pounds of carbon monoxide (“CO”) per year, and
196,000 pounds of volatile organic compounds (“VOCs™) per year. The amount of nitrogen
oxides that can potentially be released by the coal-fired power plant is equivalent to the
emissions of over 640,732 cars each driven 12,500 miles per year.

~ For the foregoing reasons, we hereby request that the application for a PSD permit be
denied. Numerous flaws in the PSD permit, including the failure to ensure protection of
National Ambient Air Quality Standards (“NAAQS”) and PSD increments, render the permit
wholly unable to ensure compliance with the CAA. Thus, any approval of the Title V permit
would be contrary to the CAA. These comments are hereby submitted timely in writing via
overnight mail.

1. The DENR’s Conclusion that the Proposed Permit will Protect Clean
Air in Accordance with the Clean Air Act is Flawed

South Dakota Administrative Rules at 74:36:05:16:1(18) state that operating permits
issued to major sources of air pollution, such as Big Stone II, under Title V of the CAA must
contain “Provisions for permit emission exceedances due to emergencies that are in accordance
with the requirements in 40 CFR Part 70.6(g) (July 1, 2003).” ARSD 74:36:05:16:1(18).
Federal regulations at 40 CFR § 70.6(g)(2) provide that “An emergency constitutes an
affirmative defense to an action brought for noncompliance with such technology-based
emission limitations{.]” An emergency is defined as, “any situation arising from sudden and
reasonably unforeseeable events beyond the control of the source, including acts of God, which
situation requires immediate corrective action to restore normal operation, and that causes the
source to exceed a technology-based emission limitation under the permit.” 40 CFR §

70.6(g)(1).

According to the plain language of 40 CFR § 70.6(g) and ARSD 74:36:05:15:1(18), Big
Stone I will be allowed to exceed the technology-based limitations set forth in the draft PSD
permit. In turn, as a practical matter, this exemption will allow Big Stone II to violate PSD
increments and NAAQS, contrary to DENR’s assertion otherwise. This is especially evident
given that Big Stone II will come dangerously close to violating PSD increments for PMj,.

Although DENR may claim that dispersion modeling demonstrated compliance with -
NAAQS and PSD increments, nowhere is it evident that emissions from emergencies were
considered in the modeling. This renders the modeling flawed and unable to demonstrate
compliance with NAAQS and PSD increments.

_ As a practical matter, a PSD permit cannot be issued to Otter Tail Power Company for
the construction of Big Stone II given the fact that the South Dakota Administrative Rules and
regulations at 40 CFR § 70.6(g) allow NAAQS and PSD increments to be exceeded, contrary to
the CAA.

* According to the U.S. EPA, an average vehicle emits 382 pounds of nitrogen oxide per year. See,
www.epa.gov/otag/consurner/f00013 . htm



2. Plantwide SO, and NOx Limits are Unsupported/Significant Increases
in Emissions Will Occur

The DENR averages SO, and NOx emissions from Big Stone I for the years 2003 and 2004
to establish plantwide limits that reflect representative operating conditions and avoid PSD
analysis. It is unclear why the DENR chose to analyze emissions only from the years 2003 and
2004 to establish representative conditions. The SOB only states, “The 2003 and 2004 calendar
years best represent sulfur dioxide and nitrogen oxide emissions in the last five years and will be
accepted for determining the two year average from the Big Stone I facility.” SOB at 12. There
is no explanation as to why the years 2003 and 2003 best represent sulfur dioxide and nitrogen
oxide emissions and furthermore, why a two year average is an acceptable methodology for
estimating representative emissions.

By all measures, however, Big Stone I is capable of emitting less than the proposed
plantwide limit for SO, and NOx and it is unclear why representative operating conditions do
not reflect these lower limits. According to the SOB at page 12, Big Stone I emitted only 12,261
tons/year of SO, and only 15,863 tons/year of NOx in 2003. When compared to the proposed
plantwide limits, this would mean the Big Stone Il would lead to an increase of 1,017 tons/year
of 80, and 585 tons/year of NOx, far above significant thresholds for PSD purposes. There is no
explanation as to why 2003 emissions alone were not considered as representative operating
conditions for the purposes of establishing the plantwide limits. There is also no explanation as

. to why 2003 emissions were not averaged with 2001 emissions. If 2003 and 2001 are averaged,

representative SO, and NOx emissions are lower than the proposed plant wide limits. It is also
unclear why other two-year averages were not considered that also yield lower plantwide fimits.

It is unclear why DENR is not selecting the two year petiods that yield the lowest SO, and
NOx emissions. By all measures, the lowest SO, and NOx emissions still represent normal
operating conditions (with the exception of 2002 emissions, which are apparently the result of an
extended period of outage). '

As it stands, Otter Tail Power company seems to be selecting the two years that yield higher
average SOz and NOx emissions. Indeed, emissions in 2004 are higher than emissions in any of
the previous five years, raising setious concerns that these emissions are high and do not reflect
representative operating conditions. This appears to be nothing more than an attempt by Otter
Tail Power Company to raise its plantwide limit and illegally avoid a PSD review.

3. Concerns Over Particulate Matter Monitoring

It is unclear why DENR’s BACT determination for PM, does not require Otter Tail Power
Company to utilize a particulate matter continuous emission monitoring system (“PM CEMS”)
to measure particulate emissions and ensure compliance on a continuous basis.

The requirement to install, operate, calibrate, and maintain a PM CEMS is not unreasonable
or burdensome. Indeed, the EPA promulgated the performance specifications for PM CEMS at
40 CFR § 60, Appendix B, Specification 11, on January 12, 2004. See, In the Matter of Onyx



Environmental Services, Petition No. V-2005-1 at 13. This promulgation clearly indicates that
use of PM CEMS is an accepted means of assessing compliance with particulate emissions.

Furthermore, the EPA has required other coal-fired power plants to install, operate, calibrate,
and maintain a PM CEMS. In a 2000 consent decree, the EPA required Tampa Electr:c
Company to install a PM CEMS on one of its coal-fired power plants in Florida.* Most recently,
in proposed amendments to new source performance standards (“NSPS”) for electric utility
steam generating units, the EPA stated, “Based on our analysis of available data, there is no
technical reason that PM CEMS cannot be installed and operate reliably on electric utility steam
generating units.” 70 Fed. Reg. 9728. Although the final amendments to the NSPS for electric
utility steam generating units did not require the utilization of PM CEMS, the EPA stated that
PM CEMS may be used to demonstrate continuous compliance with particulate limits.

We request that, if a PSD permit is issued, the DENR require Otter Tail Power Company to
install, calibrate, operate, and maintain PM CEMS at Big Stone II to ensure compliance with the
BACT limit for PM;,.

4. Emission Limits are Unenforceable as a Practical Matter

The draft PSD permit fails to ensure compliance with limits for PMyo, SO3, and NOx
emissions. This is due to the fact that the draft PSD permit fails to specify how control
technologies are to be maintained and/or operated to ensure compliance with the relevant limits.

Indeed, although DENR is requiring Otter Tail Power Company to utilize baghouses to
ensure compliance with the PMg limits at Condition 4.1, nothing in the draft PSD permit sets
forth requirements that ensure proper operation and maintenance of the baghouses to ensure
compliance with the BACT limit. As a practical matter, given that the BACT limits are based on
the use of baghouses, the limits are unenforceable due to the lack of baghouse operation and
maintenance requirements.

Similarly, nothing in the draft PSD permit sets forth requirements regarding the operation
and maintenance of the selective catalytic reduction (“SCR”) system. Thus, the ability of the
permit to ensure compliance with the NOx emission limit at Condition 5.8 is questionable at
best. This also calls into question the validity of the DENR’s conclusion that no PSD analysis is
required for NOx emissions from Big Stone I

Finally, nothing in the draft PSD permit even requires a wet scrubber to be utilized to control
SO; emissions. The SOB states that a scrubber will be used to control emissions, but nothing in
the draft PSD permit actually requires a scrubber to be used, let alone operated and maintained
properly. Limits on SO, emissions are therefore enforceable as a practical matter as well, calling
into question the validity of the DENR’s concluswn that no PSD analysis is required for SO,
emissions from B1g Stone IL

The SO, and NOx emission limits are also unenforceable as a practical matter due to the
failure of the permit to require sufficient periodic monitoring and/or monitoring that ensures

¢ See, hitp://www.epa.gov/compliance/resources/decrees/civil/caa/tecocd.pdf.



compliance with the plantwide limits. For Units #2, 3, 4, 14, and 15, the SOB states that
compliance will be demonstrated through stack testing. SOB at 13. Yet, the draft PSD permit
only requires one performance test to demonstrate compliance. This is wholly inadequate with
regards to ensuring compliance.

Indeed, in Appalachian Power Co. v. Environmental Protection Agency, the Court of
Appeals for the D.C. Circuit specifically held that a one-time performance test failed to
constitute sufficient periodic monitoring, stating:

State permitting authorities therefore may not, on the basis of EPA’s Guidance or 40 CFR
§ 70.6(a)(3)(1)(B), require in permits that the regulated source conduct more frequent
monitoring of its emissions than that provided in the applicable State or Federal standard,

unless that standard. . .requires only a one-time test.

Appalachian Power Co. v. Environmental Protection Agency, 208 F.3d 1015 (D.C. Cir. 2000)
{emphasis added). Thus, on its face and in accordance with the applicable requirements, one-time
performance testing does not constitute sufficient periodic monitoring. The draft PSD permit
therefore fails to ensure future compliance with plantwide SO; and NOx limits and the DENR
must either complete a PSD analysis for these pollutants or require more frequent and sufficient
monitoring of SO, and NOx emissions from Units #2, 3, 4, 14, and 15.

5. BACT Limits are Unsupported

Several BACT limits set forth in the draft PSD permit are unsupported and/or not adequately
explained.

The permit proposes to limit filterable/condensable PMo emissions to only 0.03 pounds per
million Btu for Unit #13. The SOB claims that this limit, which is “greater than the range” for
other PSD permits, reflects concerns over the ability of EPA reference test methods to accurately
measure filterable and condensable PMjo. SOB at 20. However, this claim is unsubstantiated,
especially given the fact that other states have imposed lower filterable/condensable PM limits
on other coal-fired power plants. For example, the state of Colorado imposed a limit of 0.02
pounds per million Btu for filterable/condensable particulates from a Public Service Company
facility in Pueblo, CO in 2005. Similarly, the state of Montana imposed a 0.024 pounds per
million Btu limit for filterable/condensable particulates from a Rocky Mountain Power facility in
Big Horn County, Montana in 2005. And, in 2003, the state of Arkansas imposed a limit of
0.018 pounds per million Btu for filterable/condensable particulates from a Plum Point Energy
facility. These limits, all of which are lower than what Otter Tail Power has requested, have
been imposed, despite concerns over the ability of EPA reference test methods to accurately
measure filterable and condensable PM;o. This indicates that DENR could impose a lower PMjg
limit while still addressing Otter Tail Power’s concerns over the adequacy of existing reference
test methods. We therefore request DENR impose a PM;q limit of 0.018 pounds per million Btu
for filterable/condensable particulates to ensure compliance with BACT. Clearly this is
achievable and possible, and therefore is the best available control technology.

There is also no explanatibn as to why DENR did not require a BACT limit for CO of 0.13
pounds per million Btu. The SOB simply states that DENR recommends a 0.15 pounds per



million Btu limit, but does not explain the rationale for this recommendation. This is especially
of concern given that other states have required lower CO limits, clearly indicating that BACT
for CO should be lower than what is being recommended. Indeed, the state of Colorado imposed
a BACT limit for a Public Service Company coal-fired power plant in Pueblo, CO at 0.13 pounds
per million Btu. 'We request the DENR adopt the same CO limit as this limit clearly constitutes
BACT.

There is also no explanation as to why DENR did not require a lower VOC limit than that
proposed by Otter Tail Power Company. According to the SOB, BACT limits for VOC
emissions have gone as low as 0.0034 pounds per million Btu. SOB at 23. There is no
explanation as to why Otter Tail Power Company cannot and should not also be required to meet
a BACT limit for VOC emissions of 0.0034 pounds per million Btu.

In relation to sulfuric acid mist BACT limits, there is similarly no explanation as to why
and/or how DENR determined a 0.005 pounds per million Btu limit constituted BACT.
Especially given that other facilities, such as the Hastings Utilities facility in Nebraska, was
required to meet a BACT limit of 0.0004 pounds per million Btu, the DENR’s BACT
determination appears flawed. Even the state of Colorado required a 0.0042 pounds per million
Btu limit for suifuric acid mist from the Public Service Company facility in Pueblo, CO. We
request the DENR impose a BACT limit of at least 0.0042 pounds per million Btu as this clearly
constitutes BACT.

In relation to fluoride BACT limits, there is similarly no explanation as to why and/or how
DENR determined a 0.0006 pounds per million Btu limit constituted BACT. Especially given
that other facilities, such as the Hastings Utilities facility in Nebraska, was required to meet a
BACT limit of 0.0004 pounds per million Btu, the DENR’s BACT determination appears
flawed. Even the state of Colorado required a 0.00049 pounds per million Btu limit for fluorides
from the Public Service Company facility in Pueblo, CO. We request the DENR impose a
BACT limit of at least 0.00049 pounds per million Btu as this clearly constitutes BACT for
fluoride emissions.

6. Consultation under the Endangered Species Act is Required

The EPA has taken the position that “section 7(a)(2) of the ESA [Endangered Species
Act] applies to the issuance of a federal Prevention of Significant Deterioration (PSD) permit
‘issued by EPA or a state delegated to act on EPA’s behalf” (see attached EPA brief). To this
end, as DENR has been delegated to act on EPA’s behalf with regards to the issuance of the
Otter Tail PSD permit, the agency must consult pursuant to section 7 of the Endangered Species
Act (“ESA”) with the U.S. Fish and Wildlife Service (“USFWS”) over the impacts of the permit
issuance to species listed as threatened or endangered under the ESA.

Indeed, under Section 7 of the Endangered Species Act, (“ESA”) agencies must consult
with the U.S. Fish and Wildlife Service if their actions may affect a species listed as threatened
or endangered under the ESA. Consultation must ensure that the construction and operation of
Big Stone I does not jeopardize the continued existence of any threatened or endangered
species, as well as not adversely modify critical habitat that has been designated for any
threatened or endangered species.



To begin with, the best available science strongly indicates that at least three threatened
or endangered plants will be negatively affected by the construction and operation of Big Stone
II. The SOB in fact, states plainly that plants will be negatively affected by NOx, SO, , and VOC
emissions. This clearly indicates that threatened and endangered plants, such as the western
prairie fringed orchid, will be negatively affected, thereby necessitating consultation under the
ESA. _

Threatened and Endangered Plants that Will Likely be Negatively Affected
by Construction and Operation of Big Stone |l.

. Impacts of
Species - State Status ancem Source

prairie bush MN threatened | negative impacts | USFWS 1987
clover associated with

NOx, SO,,, and

VOC emissions
Minnesota dwarf { MN endangered | negative impacts | USFWS 1986b
trout lily associated with -

NOX, SOz’, and

VOC emissions |
western prairie MN, ND, threatened | negative impacts | USFWS 1989
fringed orchid SD associated with |

NOx, SO;, and

VOC emissions

The DENR and/or Otter Tail Power Company must show that the proposed NOx, 8O, and VOC
limits will adequately protect these threatened and endangered plant species.

The best available science also strongly indicates that several animals listed as threatened
and endangered are also likely to be negatively affected by the construction and operation of Big
Stone II. Most significantly, mercury emissions, as well as emissions of other metals and/or
hazardous air pollutants, such as selenium, arsenic, and other heavy metals, are likely to
contaminate waters that support threatened and endangered fish and wildlife. Big Stone H will
contribute to water depletions within drainages that support threatened and endangered species.

The pallid sturgeon once inhabited the middle and lower Mississippi River, Missouri
River, and parts of the Kansas, Platte, and Yellowstone Rivers. The species has undergone
significant declines throughout its entire range and was listed by the USFWS as an endangered
species in 1990. Among other things, the USFWS identified habitat loss and degradation as
major threats to the sturgeon. Although the construction and operation of large dams within the
mainstem Missouri River have been identified as primary threats to the sturgeon, the best
available scientific information strongly indicates water depletions within the Missouri and
Mississippi River system and water pollution are contributing threats to the species’ continued
existence (USFWS 1990, 2000). The USFWS (2000) has recognized that habitat modification
within major Missouri River tributaries has contributed to the rangewide decline and
modification of pallid sturgeon habitat, stating, “Most of the major tributaries of the Missouri



and Mississippi Rivers have also been altered to various degrees by dams, water depletions,
channelization and riparian corridor modifications” (p. 111). The best available science
therefore strongly indicates water depletions resulting from the operation of Big Stone II are
likely to adversely affect the pallid sturgeon.

The interior least tern is a migratory bird that breeds along the Missouri River and many
of its major tributaries in Montana, North Dakota, South Dakota, Nebraska, and Kansas (USFWS
2000). The bird depends upon sandbars for breeding habitat. Stabilization of rivers for
navigation, hydropower, irrigation, and flood control has led to declines in sandbars due to the
elimination of natural processes, such as flooding, which create and maintain this habitat. As a
result of significant habitat loss and degradation, the least tern was listed as endangered in 1985
- (USFWS 1985).

While threatened by many factors, the USFWS (2000) has identified water pollution as a
threat to the interior least tern, stating:

Pollutants entering the waterways within and upstream of breeding areas can negatively
impact water quality and fish populations in nearby foraging areas. Strip mining, urban
and industrial pollutants, and sediments from non-point sources can all degrade water
quality and fish habitat, thereby impacting small-fish populations on which least terns
depend (Wilbur 1974, Erwin 1983). In addition, because least terns are relatively high on
the food chain, they are in a position to accumulate contaminants which may render eggs
infertile or otherwise affect reproduction and chick survival (USFWS 1983, Dryer and
Dryer 1985). The extent of this impact, however, is undocumented. Mercury residues
have been found in least terns from the Cheyenne River watershed in South Dakota.
DDEs and PCBs have also been found in the two coastal subspecies in South Carolina
and California (USFWS 1983). Elevated selenium and PCB concentrations were noted in
least tern eggs collected on the Missouri River in South Dakota (Ruelle 1991). Allen and
‘Blackford (1997) found 81 percent of 104 least tern eggs collected from the Missouri
River exceeded 3pg/g dry weight selenium concentration, the level currently considered
safe for avian reproductive success (p. 85).

The best available science therefore strongly indicates that water contamination resulting from
the operation of Big Stone II will negatively affect the interior least tern.

The piping plover is a migratory bird that breeds along the Missouri River and many of

its major tributaries in the northern Great Plains (USFWS 2000). Like the least tern, the plover
~depends upon sparsely vegetated, sandy or gravelly beaches and sandbars for breeding habitat.

Such habitat has declined significantly throughout the range of the northern Great Plains
population of piping plover. According to the USFWS (2000), “Northern Great Plains piping
plover habitat along the Missouri River has been reduced by over 80 percent by the construction
of dams and the creation and maintenance of a commercial shipping channel” (p. 93). As a result
of significant habitat loss and degradation, the northern Great Plains population of piping plover
was listed as threatened in 1986 (USFWS 1986).



In 2002, critical habitat was designated for the northern Great Plains population of piping
plover and included several miles of the Cheyenne River upstream of Lake Oahe, as well as
much of the Missouri River above Pierre, South Dakota to the mouth of the Cheyenne River
(USFWS 2002).

While threatened by many factors, the USFWS has identified water pollution as a threat
to the piping plover and its critical habitat (USFWS 2000, 2002). The USFWS (2000) stated:

Pollutants entering the waterways within and upstream of breeding areas can negatively
impact water quality and forage resources in adjacent foraging areas. Piping plover
tolerances to elements in the environment are poorly understood, but given their position
on the food chain, they are likely to accumulate contaminants. No evidence of
reproductive failure in plovers has been directly linked to elevated contaminant
concentrations. Fannin and Esmoil (1993) found elevated levels of selenium and mercury
in piping plover eggs collected from the Platte River in Nebraska, and that selenium in
particular may be causing embryo mortality without gross embryological defects. Ruelle
(1993) found selenium concentrations in piping plover eggs collected from the Missouri
River in South Dakota similar to concentrations known to be embryotoxic in other birds.
Selenium concentrations were slightly elevated in unsuccessful eggs of piping plovers
collected from nesting areas along the Missouri River in North Dakota, but were below
concentrations associated with toxicity (Welsh and Mayer 1993). All those projects
indicate that the impacts of contaminants combined with the physical degradation of
‘habitat can accelerate population declines for piping plovers (p. 94).

The best available science therefore strongly indicates that water contamination resulting from
the operation of Big Stone II will negatively affect the piping plover and its critical habitat.

The Higgins eye pearlymussel is listed as threatened and inhabits the Upper Mississippi
River drainage (USFWS 2004). The USFWS identifies water contamination as a threat to the
species. According to the USFWS (2004):

An assessment of the available data in the Upper Mississippi River basin suggests
contamination of riverine sediments with elevated concentrations of pesticides, heavy
metals (Cd, Cu, Hg, and Zn), polychlorinated biphenyls (PCBs), and ammonia may pose
the greatest harm to benthic invertebrates (Naimo et al. 1992a, 1992b; Steingracber et al.
1994; Frazier et al. 1996).

Many contaminants, particularly toxic metals, that enter aquatic systems are adsorbed
onto suspended particles and subsequently accumulate in surficial sediments (Tessier and
Campbell 1987). Toxic concentrations of dissolved metals are uncommon in oxic surface
waters. In the Mississippi River, for example, more than 90% of the trace metal load is
associated with particles (Trefry et al. 1986). Thus, these metals can be accumulated by,
and directly affect, filter-feeding benthic organisms such as freshwater mussels,

Recently, studies have focused on sediment pore water because it is well known that
concentrations of inorganic and organic contaminants in pose water can greatly exceed
concentrations in overlying surface water, Yeager ¢t al. (1994) demonstrated that



although juvenile Villosa iris burrowed less than 1 cm into the sediment, they were not
exposed to the overlying water. Thus, although freshwater mussels, in general, can be
exposed to metals dissolved in water, associated with suspended particles, and deposited
in bottom sediments, juvenile mussels are most likely exposed to elevated metal
concentrations found in association with sediment or pore water (pp. 11-12).

The USFWS (2004) also states, “The effects of heavy metals on freshwater mussels, particularly
cadmium (Cd), copper (Cu), mercury (Hg), and zinc (Zn), have been studied more than other
contaminants because they are widespread, persistent, potentially toxic, and because many
freshwater ecosystems are contaminated with these metals, as a result of human activities
(Naimo 1995)” (p. 12). The best available science therefore strongly indicates that
contamination resulting from the operation of Big Stone II will negatively affect the Higgins eye
pearlymussel.

The Topeka shiner is also likely to be negatively affected by water depletions and water
contamination, The shiner was designated an endangered species in 1998 (63 Fed. Reg. 69008).
The shiner inhabits streams in eastern South Dakota and southwestern Minnesota, which are
likely to be negatively affected by water depletions and contamination from air pollutants. In
2004, critical habitat was designated for the Topeka shiner (USFWS 2004). This designation
included stream reaches in southwestern Minnesota.

The DENR and/or Otter Tail Power Company must ensure that threatened and
endangered wildlife are adequately protected from water depletions and emissions of mercury,
arsenic, and other harmful pollutants.

Thank you for the opportunity to comment. We look forward to a substantive response to
our comments.

my Nichols

Rocky Mountain Clean Air Action
1536 Wynkoop, Suite B501
Denver, CO 80202

303-454-3370

Cc:  USEPA, Region 8
U.S. Fish and Wildlife Service, Region 6
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BEFORE THE ENVIRONMENTAL APPEALS BO .
UNITED STATES ENVIRONMENTAL Romcnozqm@y” M & gs

WASHINGTON, B.C. ERVIR, APPEALS BOARD

)
Inre: ).
' )

Indeck-Blwood, LLC ) PSD Appeal No. 03-04
' }
Petmit No. 197035AAT )
- )

OFFICE ¢

‘The Ofﬁce of Air and Radistion of the Envirgnmental Protection Agency
(hercinafter EPA) submits this brief in accordance with the Environmentat Appeals
Board’s (EAB or Board) December 1, 2005 and January 27, 2006 orders regarding
Endangered Species Act (ESA} issues in the above-chptioned matter. As explained in the
prior brief submitted by the EPA Office of General Qounsel (OGC), the ESA claim raised
in this appeal is now moot by virtue of EPA’s conclu;ion of informal consultation with
the U.S: Figh and.Wildlife Sexvice (FW?). The EAB]| thus has no need to, and should not,
rmhanyofﬁ:eESAqugﬁonssﬁfoﬁ;zmitsozﬁmﬁndecidingﬁzisq:peaL Hﬁwever,
because the EAB hes requested that EPA answer thode questions to assist the BAB's
aonsidemﬁm of this matter, EPA now submits the fojlowing views regarding the BSA
issnes,

_ EPA’s vicwisﬂwrsecﬁéa?(a)(z} of the ESAfapplies to the issuance of a federal
Prevention of Significant Deterioration (PSD) pexmitfby EPA or a state’ delegated fo act
on EPA's behalf. Accordingly, some form of consulthtion undet the ESA should be

' In soroe sitnations, EPA has defegated federsl PSD permitting Iocsl air pollution contro] districts rather
than to a state, For sinmlicity, the term siate is nsed fhegughoyt b brief (o refer o any eatity to which an
EFA Region has delegated suthority to issue federal PSD its on behalf of EPA.

1




conducted fn cases such as this where a delegated state issues a PSD permit in accordance
with the Clean Air Act (CAA) that may affect 3 es listed under the ESA.
Consultation on such a permit showld ordinarily be cpmpleted prior to issuanqe of the
final permit. Consultation need not be completed prior to issuance of the draft PSD
permit and subject to the public comment reuirements of the PSD program. Although
the Mlinois Environmental Protection Agency (IEPA] issued the permit in this case to
Indeck-Elwood, LLC (Indeck) before EPA Region V| completed the consultation, Region
V has ensuted compliance with ESA requirements add IEPA has satisGed relatod CAA
obligations. |

L Backgrouns
In 2003, TEPA jssued a PSD permit to Indeckito construct a 660-megawait coal-

fired electric generating facility. The Petitioners argjed in their Amended Petition for
Review that EPA failed to comply with the ESA becduse it did not consult with the FWS.
regarding potential impacts of the permit on listed sppcies. While this appeal wes
pending, Region V initiated an informaF ESA consulthtion with the FWS, analyzed the

possible effects of the permit on listed species, and that issuance of the permit
was not likely to adversely affect lsted species or th desxgmzed critical habit. The
FWS concumred in writing with this finding, thus congluding the ESA consultation. See
Status Report (July 17, 2005) and Attachments, IEPA then determined that the ESA -

consultation process, including the information compfled through that process, did not
raise any substantial new questions under the CA A cneerming the permit issued to

Indeck. IEPA Supplemental Briefat 7. As aresult, IEPA declined 1o suppiement the




record for its PSDD pecmit decision or take additionaj public comment on the permit or
information generated in the ESA. consultation process.
Nevertheless, the Petitioners requested that the Board remand the Indeck permit fo
IEPA to supplement the record and provide an mil;ai oppémmityfarpuhﬁc comment
on information developed through the ESA consultation process. Petitioners”
Supplemental Response Brief st 7. The Board then fequested that OGC adéiress the
following questions regardiug the interplay betweenfthe ESA and the CAA PSD
J&tormchfaeESAissuestomivc

permitting requirements: (1) whether the Board n
the appeal of the Indeck pexmit; (2) whether ESA cohsniation is required in conjunction
. with the issvance of a PSD permit and, ifso,lwwﬂ:?ipmcessshonidbacon&cwd; and
(3) whether the information typically generated durifig an ESA consubtation would be
required to be included in a PSD permit application ¢ven if ESA consultation was not
OGC responded to the Board’s order on Iamm.ryrl‘?, 2005, explaining that the

Board did not need to reach the ESA is}ihastereaoivattﬁs appeal because these issues
became moot when Region V completed consultation with the FW, S; thus addressing the

claim raised by Petitioners. OGC also pointed out that the ESA consnltation process is

inherently intra-govemnments] and docs not provide for public comment on that process.
Thus, OGC noted that the public comment and racor issues raised by Petitioners
regarding the information cémpﬂed in the ESA cons}itation arise solely under the CAA
and EPA’s PSD regulations aod dé not relate to ESAspplicability or compliance. |
Because there is no need to address the ESA issues t¢ resolve this appeal, OGC did not

directly answer the Board’s second and third questiogs. Withaut resolving whether it




needed to address the ESA issues, the Board reaffinued its request for a response to those
questions. EPA now sets forth below its response t9 those questions below, but notes that
many parts of the Board’s questions are difficult to fmswer in the abstract and might be
subject to different answers in specific situations, |
IL The Endangered Species Aet Issues In This Case Are Moot
EP A maintains its position thet the BSA issdes in this case became moot when

Region V completed informal consultation with thefFWS. Region V’s determination that
igsaance of the PSD permit to Indeck was not likslylto edversely affect listed species,

with the written concwrence of the FWS, concludeq the informal consultation and fully
satisfied the requirements of ESA section 7(a)(2). 50 CFR. § 402.13; 50 C.F.R. §
402.14(b). Because Region V completed the very plocess that f‘etiﬁoners alleged EPA
was required to undertake pursuant to the BSA, theif ESA claim is moot, and there is no
need for the Board to address any issues regarding BSA applicability. The Board has
previausly recognized that the issue of applicability pf ES A, congultation requirements is
moot once consultation is cdn;pleted, e::m when the consultation is completed after the
permitting authority has issued the permit. See fr rd: Ash Grove Cement Company, 7
E.AD. 387, 429 (EAB 1997) Govelving challenge th 2 RCRA permit).

Furthermore, EPA. continues to view the public comment and record issues before

the Board to be matters arising solely under the . Although the ESA consultation
process genterated the documents Petitioners now 10 rely upon to challenge the PSD
permit, the questions regarding whether those doctnﬂents nced to be a part of the record
for the PSD permit or subject to public comment do hot arise under the ESA. These

issues mprmbemmmdmm&ﬂza:m&ﬁegedmhavemlwmwt&ewb




permit proceeding were prepared after JEPA jssued tfxe final permit. The same issues
would exist regardless of whether the documents wefe developed as part of an ESA
consultation or tuongh some other means. Becanse -onsultation under the ESA s
iﬁhercnﬂy Intra-governmental and does not require ppiblic invbhrement, Petitioners
cannot establish 2 right to comment mthcmnsumﬁmmmialsmﬂ:eESA.
Furthcrmbm, Petitioners bave not established any grqunds under the CAA and EPA’s
PSD regulations for remanding the PSD permit to-subplement the record or accept
additional public comment.
00  Section 7(2)(2) Of The ESA Apphies To Thé Issuance Of ESD Permits By
EPA And Delegated States Acting On EPAPs Behalf, But Consultation Is Not
Always Required
Although the question is moot for purposes of this case, EPA’s view is that
section 7(a)(2) of the BSA applies to issuance of feddral PSD permits under the CAA.
Section 7(2)(2) requires federal agensies to insure that ections they authorize, find, or
carry out are not lkely to jeopardize the continued existence of federally-listed threatenad
or endangered species armltinthedéistncﬁonordﬂvmemoﬁiﬁcaﬁon ufdﬁi@aied
critical habitat of such species. 16 U.S.C-. § 1556(3)(1 ). Under the ESA implenﬁenﬁng
regulations, the term “action™ is defined to include, afnong oth;:r things, the granting of
permits. 50 C.ER. § 402.02. Consistent with these rhquirements, EPA interprets
issuance of a federal PSD permit to qualify as action jthorized, funded, or carried out by
EPA,
Federal PSD permits can fuclude permits issudd direotly by EPA or, as in this
case, by a delegated state acting on EPAs behalf. Where EPA delegates admimistration

of the federal PSD program, the delegate state implergents the substantive and procedurzal




aspects of the federal PSD regulations ons behalf of ]

agroement. See In the Mattar of West Suburban R

692, 703 (EAB 1996). Thus, in issuing the Indeck

P A pursuant fo a negotiated

ing and Energy Center, 6 EAD,

it pursuant to a delegation

agmmtﬁ&EP&EPAmplymmm&m%EP&andﬂzepmit:amaiasa

federal action for ESA purposes. 4. at 7077

EPA notes that ander the ESA regulations, spetion 7(a)(2) applies only to actions

where there is discrefionary federal invoivement or

tontrol. 50 CEF.R. § 402.05. In

applying this standard, courts have examined whﬂh;r the relevant federal agency has

diseretion to implement meacures that would imure th the bensfit of Hsted species. Where -

such discretion is absent, section 7(a)(2) is oot appliteble because ESA consultation

_ would be a meamingless exexcise. See, e g, Sierra

tab v. Babbitt, 65 F.3d 1502, 1509

(9% Cir. 1995). Although EPA construss the scope ¢f its discretion under the PSD

permitting program to be limited by the terms of sec

tion 165 of the CAA,? section 165

argudbly provides EPA limited discretion to

consij:ad address ispacts on listed
species that may resalt &omissumo}afe&ma{ peumit,

Although section 7(2)(2) of the ESA applics,

consultation on fodersl PSD permits

is not always required. Under the ESA.mpiﬁ:sg:ﬂmms, consultation (which

may be formal or informal) with the ESA Services (
and Atmospheric Administeation Fisherios Service)
action “roay affect” listed species or designated erit

% In vontrast, permits issued by states or eligible Indian tribes
state ar ttibal implementation plan (SIP or TIE) would not be
applies. PSD permits jsswed by SIP-approved seates or TIP:
conducted under state or tribed lew,

Y See Brief of EPA Office of Air and Radiation sad
Stats Gesration Company),

e FWS and the National Oceanic
‘only required where the federal
habitat S0 CF.R. § 402.14(s).
a PSD program appreved by EPA ina

actions o which section 7 of the ESA
tobes would be state or tribal actions

Rng:‘niﬁ”i?PSD?mﬁtAppealNo. 03-05 (Prairis
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Thas, where issuance of 2 federal PSD permit has nd affect on listed species or critical

habitat, consultation is not required. In this case, ER

A Region V determined that, while

issuance of the Indeck permit may affect listed species (thus triggering the requirement to

consulf), it was not likely to adversely affect such species. The FWS concurred in
writing with that finding, thus concluding the consuRation and satisfying section 7(a)(2)

requiraments. 50 C.F.R. § 402.13; 50 CF.R. § 402.1

IV.  Where Delegated States Issue PSD Permit;
ESA Compliance

A(b).
., EPA Retains Responsibility For

Although EPA miay, as it did with lllinois, ddlegatc PSD permitting

msponﬁsibiliﬁea to a siafe, EPA retajns the non-delegible responsibility to ensure ultimate

ESA compliance. The ESA repulations provide that

fedearal agencies may, upon written

notice to the ESA Service(s), designate non-federat lﬁu'esmtauves {which could ine the

permit applicant or a delegated PSD state) for certain
relevant essessments and conducting informal consul
However, the ESA regulations make clgar that “filhe

| key purposes, such as preparing
tation. 50 C.F.R. § 402.08,
ultirnate responsibility for

compliance with section 7 remains with the Federal geemcy.” 50 CF.R. § 402.08; see
alyo, 51 Fed. Reg. 19926, 19939 (June 3, 1986) (predmble to ESA repulations), In the

cage of the Indeck permit, EPA Region V fulfilled th
conducting informal consultation with the FWS.

s responstbility by directly

As 8 practical matter, EPA must retain snﬁcgnt control over the PSD permitting

process administered by a delegated state to allow ti

1e for any required consultation to

occur and to ensure that permitting and project a
that would affect EPA’s ability to comply with the

delegafion. agreements expressly reserve EPA’s

ivities do 10t proceed beyond s point

. Several of EFA’s PSD program

ngibilities for ESA compliance and
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profubit issuance of permits until delegated states ar
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e notified that FPA 18 satisfied ESA

obligations have been met. See In re: Metcalf Energy Center, PSD Appeal No. 01-07,

shp op, at 41 (EAB, Aug. 10, 2001).

Although Related To The Same Action,
Processes Are Separate Processes That M.

V.

¢ ESA And PSD Permitting
Proceed In Parallel

Section 7(a)(2) of the ESA imposes distinet fequirements on federal PSD
Permitting actions that neither arige from, tior are spfciﬁcany referenced in, the CAA or

PSD regulations. Significantly, section 7(a}(2) neither suthorizes tior reguires public

involvement in the interagency consultation process

See 51 Fed. Rog. 19926, 19528

(Tune 3, 1986). There is thus no right derived under

in an ESA consultation.* Moreover, nothing in the :

mformation developed to comply with a separate fi
available for public comment during the PSD permi
consultation, whether formal or informal, may, as it

e ESA for the public & participate
or PSD regulations requires that
requirement such as the ESA be

tzg process. As a result, ESA

? inﬂxecasaofthﬂlndwkpermit,

proceed entirely separate from the PSDipermitting process.

Al consyltetion should ordinadly conclude prio
[ ' butnt necessari 4 ehore '-v\) Nce O
gcomment period.

Section T(2)(2) of the ESA and the imp

~ precise time when an ESA consultation must concl

- to issuance of a final federal PSD

ﬂle‘drnﬁ DETIT 't ano !}hﬁg

ting regulations do not specify the

e relative to an agency action

process. Once the consultation process is initisted, giction 7(d) of the ESA prohibits

sgencies (and permit applicants) from making sy i

commitments of resources that would have the effect

‘eversible or inretrievable

of foreclosing the formulation or

* Under the BSA regulations, permit applicants have certain linfited rights to participate fn formal

consultations on federal pennitting actions. S0 C.FR. §402.14

8
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implerentation of any reasonable and prudent alterthaﬁvm that may be neaded to avoid
violating section 7(a)2). 16 U.8.C. § 1536(d); 50 (QF.R. § 402.09.

Consistent with this requirement, EPA belieyes the most efficient way to ensure’

complience with the ESA under the PSD permitting program is generally to complete
consultation before the final PSD permit is ivsued ¢ there are limited opportunities
to stay or reopen a PSD permit after this point. Tn the absence of a timely appeal'to the
EAB, 2 federal PSD permit is final agency sction. 4D CFR. § 124.19(f)(1). However, in
some cases, it may be permissible to complete . tation after final issuanqe of a PSD»
permit.” Although Region V did not complete consghation on the Indeck permit before
IEPA issued it, EPA appropristely completed its ESA compliance during this appeal
pending final agency action on the permit. See, 40 QFR. § 124.19(D); 40 CFR. § |
124.19(d).
A PSD permitting authority may isste a draff permit and complete the PSD public
comment process prior to completion of an ESA congmitation because these steps in the
PSD process do not emount to an im:vésiblc or irrcfricvable commitment of resources.
The permit applicant may not begin construction priqﬁa issuance of the finai PSD
permit, 40 C.F.R. § 52.21(a)(2)(lii), and the permittilg authority still has the opportunity
'm establish conditions in the PSD permit or request écﬁon by the permit applicant to
address n:npacts on listed species. |
Furthermore, neither the CAA nor EPA’s PSP permitting regulations require
completion of an ESA consultation prior to the issuafice of a draft PSD permit or the
completion of the public comment period on the PSI} permit. EPA does not construe the

ESA consultation process to be an “appropriate cons{deration™ for public comment under

* For instance, in sonw cases addidonal EPAuppma!smbemmnybefomapmjmmypmceei

b
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the Ianguage in section 165(a)(2) of the CAA. See 42 U.S.C. § 7475(a)2). Nothing in

the structure or history of the CAA or ESA suggests
to establish an opportunity for public comment on ax
provided under the ESA itself. The applicable EPA

ithat Congress intended for the CAA

ESA consultation that is not

mmmng regulations do not require

that documents from an ESA consulfation be made ayvailable during public review and

- comumept on 8 PSD permit. See 40 CF.R. § 124.9.

A PSD permitting authority has the

to reopen the public comment

process on the PSD permit if information that comes|to light during the public comment

process or an appeal of the permit raises substantial

questions conceming the permit

under the CAA and PSD rogulations. See40 CF.R. B 124.14(b); 40 CFR. § 124.19(d).

However, these circumstance do not exist in this

Informal ESA consultation concluded with a finding

with respect to the Indeck permit,
that the Indeck permit is not likely

to adversely affect listed species without any need wﬁmodify the permit or the proposed

source. Besed on this finding, IEPA concluded that fhe consultation did not raise any

subgtantial new quwﬁmm&thtwpméth:PSqu

mit. Furthermore, an additional

opportunity for cornment is noi required in this case hecause IEPA did not seck to bolster

its permitting action with additional information
See In re: Hawaii Electric Light Co., 8 E.A.D. 66, 1
Petitioners allege that they have been denied

opportunity to comment on the

soils and vegetation impacts of the proposed facility §s they relate to the addifional

impact analysis requirement of EPA’s PSD regulatiops (40 C.F.R. § 52.21(0)), but this is

not the case. One commenter said there was “signifidant evidence” suggesting that the

facility would have a siguificant effect on soils and v

10

Egetation, but this commenter

P.11s19
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apbatmﬂy did not pmvidc TEPA with the docusments or references that comprised this
evidence. IEPA Responsiveness Summary at Couslent 56; Petitioners Supplemental
Response Brief at 10. Under the federal PSD program, interested persons “avst raise all
reasonably ascertainshle issues and submit all reasonably available arguments supporting

their position by the close of the public comment pegiod.” 40 CF.R. § 124,13, Because
all such issucs and ergument on & PSD permit should be raised by this time, there is
generally no opportunity to colnment on the ts of other parties (or by analogy the
contents of parallel ESA consultation) unless this ipformation raisgs substantial new

issues, which was not the case here.

The documents generated in an BSA consultdtion do not necessarily need'to be

included as part of the record for public comanton‘mePSmenitor for purposes of
determining compliance with the CAA and EPA's PSD regulations. To comply with the
CAA and EPA regulations, the record Hust contain 4l information necessary to
demonstrate that the requirements ofse;tion 165 of the CAA and section 52.21 of EPA's
ion generated during Region
ﬁleﬁsbnwmatiis‘ﬁml permit

regulations are satisfied. IRPA concluded that the i
V's infnnnal'conaﬁtsﬁondidnntneedmbepaﬁof'
decision complied with the CAA and PSD regulationts. Although the ESA consultation
focused on listed plant species, and thus arguably bedrs some relation, to the additional
impacts analysis conducted as part of a PSD applicatjon, the conclusion that issnance of
the permit would have no likely adverse effects suppbris IEPA’s determination that the

consultation raised no substantial new questions regarding the permit. Thus, IEFA’s

11




record demonstrating compliance with the CAA and PSD requirements was complete
notwithstanding the shsence of the ESA documents
In thig case, the Board should uge the standzfds it has previously applied to
determine whether the record for showing complianbe with the CAA and PSD regulations
should be supplemented with documents that wers fot available at the time a final PSD
permit was issued. The Board has indicated that it shay be appropriate to supplement the
record when there is an unusus] delay between the dlose of the public comment period
and the dats of permit issuance or other extraordinagy circumstances are present. Seq Jn
the Matter of Cohumbia Gulf Transmission Co., PSI} Appeal No. 88-11, Order on. Motion
for Stay at 3 0. 3 {Adm’r, July 3, 1990). Furthermote, the Board has denied roquests to
supplement the record when the information was regsonably ascertainable during the
' comment petiod. See In re: Sumas Energy 2 Genergtion Facility, PSD Appeal No. 05-
03, stip op. at 19 . 18 (EAB, May 27, 2005); In re: General Motors Corpamtz‘oh, Inland
Fisher Guide Division, 5 EAD. 400 404-5 (EAB 1p%4) (involving a RCRA permit).
Based on these standards, in this case knvolviag tadec, the Bosrd need not
supplement the record for demonstrating compliancé with the CAA with the docoments
from the ESA consultstion or remend for TEPA to d¢ so. Extraordinary circumstances
are not present because, despite the deiaybetwecnﬁe close of comment period and the
completion of the ESA consultation, the consultation led to a conclusion (with

concurrence of the expert ESA, Sexvice) that the i&rt:i:ras not likely to a&va-sely affect
listed species, snd no changes to the permit were I addition, the effocts of the
proposed source on soils and vegetation (the PSD isfue Petitioners argue is affected by

the docaments developed in the ESA consultation) Was reasonably sscertainable during

12




the comment period. One commenter stated that thebe was mgmﬁcmtmﬁme that the
proposed source would ﬁgﬁﬁcmﬂy affect soils and-vegeiaﬁon. IEPA Responsiveness
Summary at Comment 56.
Documents demonstrating EPA’s compliancd with BSA section 7(2)(2)
consultation requircinents, and rendering Petitioners] ES A claim moot, are presently
before the Board. See Status Report (July 17, 2005) pod Attachkments. Because the
Board may take official notice of these documents; there is no need for the Board to
remand the permit to IEPA on ESA-related grounds, Sée, e.g., Inre: Indianapaiis Power
and Light Co., 6 E.AD. 23,29 n. 12 (EAB 1995). ﬁ’A is not taking a position here on
whether the Board has jurisdiction to address alleged ESA violations in connection with

issuance of federal PSD permits. EPA nofs that unffes certain other fedoral

envirorgnenta] permitting programs, the PSD regulations do not reference potentially

applicable ESA requirements, thus raising an issue regarding the Board's jurisdiction to
Sji Metealf Energy Center, PSD

address alleged violations of those requirements.
Appeal No. 01-07, slip op. st 42 n. 20; compare, 40 C.ER. § 5221; 40 CFR. § 122.49;

40 CFR. § 144.4; 40 CF.R. § 270.3.

C. ESA consultation may require informati nry helvond what would normally be
required in g PSD permiit apptiestion and the teview of such an application.

The information required for both PSD permi} applications and ESA consultations
varies aepmdfngon_themofﬂmmmdw o, the location 6fﬂm source, and the
species in the area. As aresult, genersalizations ahouf the mformation required in a PSD
permit application and an ESA cousultation are diffiquit. However, in EPA’s experience,
the BSA consultation process has typically required  compilation of addftional
information that is not required under section 52.21 Af EPA’s PSD regulations.

13



ESA consultation on a PSD pexnyit typicalyimvolves dévelopment of biological
uformation evﬁiuaﬁng the potential effects of the agtion on listed species and their
designated critical habitat. Such an evaluation would, for instance, taks into account the

status of the listed species and the m&omnentalb aﬁﬁeinthearea, the manner in
which the particular effects of the action may i such species, the cumulative effects
of future state or private activities that are reasonablly certain to occur in the area, as well
as the effects of other interrelated or intexdepepdentjactions. See, e.g., 50 C.FR. § 402.02
(defining “effects of the action™); 50 CFR. § 402.1 + T developing this information and
ﬁ.llﬁlhng their roles in the consultation, EPA and thd ESA Services are required to rely on
the “best scientific and commercial deta available.” |16 U.S.C. § 1536(a)(2); 50 CRR. §
402.14. | | _
Under section 32.21(n) of EPA’s regulations] a PSD permit applicant must
“submit all information necessary to perform any anfilysis or make any determination
required under this section.™ 40 CF. R. § 52.21(n). {The following four analyses and
determinations are the primary requen&cnts of sectibn 52.21 of EPAs regulations and
section 165 of the CAA: (1) 1 demonstration that ﬂ:zemeposed souree will not cause or
contribute to air quality concentrations thet exceed the NAAQS or PSD increment (40

CER. § 5221(k); 42 U.8.C. § 7475(2X3)); (2) a top-down analysis of pollution cantrol

techniques to demonstrate that the facility will apply|Best Available Control Teclmology
(40 CER. § 52.214); 42 U.8.C. § 7475(a)}(4)); (3) ah analysis of additional impacts on
solls, vegetation, and visibility (40 CFR. § 5221(ck 42 U.S.C. § 1475(e)(3): 42 US.C.
§ 7475(a)(6)); and (4) in cases where a source may ffect a class I area, an analysis of

impacts on visibility and any other Air Quality Related Values that may be of interest to

14




the Foderal Land Manager (40 CFR. § 52.21(p); 42|U.5.C. § 7475(d)). To satisty these
requirerhenis, an applicant is not ordinaxily required fo supply specific information on the
potential impacts of the proposed facility on listed sgecies or designated critical habitat.

Although a PSD application may need to inc; some biological information as
part of the additional impacts analysis or to evaluate {where required) potential

impairment to AQRVs in a class ] area, these analysés would generally not be as

comprehemsive as an ESA biological evaluation, norfwould the information necessarily
focus ou federally-listed species if they address suc species at alf). Thus, while there
may, in certain cases, be some overlep in information) requirements between the two
statutes, the CAA and PSD regulations do not spocifically require spplicants to include
the level of biological information called for in en ESA consultation.
VI. Conclusion |
The submissions befare the Board demonstraie that Region V aod IEPA have
saﬁsﬁedmhofthéBSAmﬂPSD requj‘imments desgribed above. When the FWS
concurrad with EPA’s deterrmination th;'.‘t the Indeck PSD permit was not likely to
adversely affect listad species, this concluded mfonnhl consultation and satisfied EPA’s
obligations upder section 7(a)(2) of the ESA. Peﬁﬁuqm? claim on this issue is thus
moot. In addition, in accordance with the PSD) provitions of the CAA, [EPA provided a
furll apportunity for interested persons to comment o the potential imapacts of the
proposed source. IEPA has also considered whether the information developed through
ESA consultation raised any substantial new questiorls with respect to the PSD permit
under the PSD requiremnents. In hght of the outcomejof the ESA consultation, JEPA
conciuded that the consultation did not raise substant{al new questions under the PSD
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regulations and elected not to supplement the PSD permitting record or accept additional
corament from the public. Becange Region V and TBPA. properly addressed the ESA-
related issues raised by the Petitioners in this manne}, there is no cause for the Board to
remnand this matter on ESA-related grounds. |
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